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KING, C.J., FOR THE COURT:

1.  Attheconcluson of four years of examinations and hearings, the Chancery Court of Madison

County ordered R.L.N.! to cease dl visitation with his son based on the court’ s finding that R.L.N. had

sexudly molested him. Aggrieved, R.L.N. raises the following issues on apped which we quote

verbatim:

!Due to the sendtive nature of this case, we refer to the parties by their initiads only.



Did the chancdlor e in placing the burden on the father, accused of sexudly abusng hisfour year
old son, to prove hisinnocence before ending four years of gtrict supervised vigtation, where a
D.H.S. investigation and two independent psychologists did not confirm abuse?

. Did the chancdlor commit manifest error in determining that a four year old child had been the
victim of sexud abuse committed by his father, whenthe child made incons stent statements about
whether he was abused during the firg two years of the investigation, but after four years of amost
continua examination the child began to “remember” additiona episodes of abuse by his father
from years earlier?

1. Did the chancedllor commit manifest error insuspending dl visitationof the father withhisminor son,
where the expert tesimony was that the child will be harmed by the suspension of vistation and
that in dl probability the child will not be harmed by expanding vistation with the father?

PROCEDURAL HISTORY

92. C.P.N.and R.L.N. weredivorced in March of 2000. The chancellor ordered joint legd custody

of ther then four-year-old son, B.N., with the mother (C.P.N.) having primary physica custody. After

B.N. began exhibiting disturbing behavior and making alegation of sexud abuse at the hands of his father

(R.L.N.), C.P.N. filedamationto restrict R.L.N.’ svidtationwithB.N. A hearing on thismotion washeld

onJune 12, 2001. OnJduly 25, 2001, the chancellor ordered restricted vidtation. The order provided that

R.L.N. wasto have professonaly supervised vigtationwithB.N. no less than twice a week and would be

alowed daily telephone conversations with B.N.. The order further provided that B.N. was to be

evauated by Dr. Nancy Horton, a court appointed psychologi<, inanattempt to determine the source of
the dlegations. On November 28, 2001, Hermine Welch, the guardian ad litem, filed aMotion for Order
in Conformity With Expert Opinion. The motion referenced the recommendation of Dr. Horton that
restricted vigtationcontinueand that B.N. be placed in counsding. On November 30, 2001, the chancellor

granted the motion. On March 11, 2002, R.L.N. filed a pro se motion to restore unsupervised custody.

The chancdlor denied R.L.N.’s motion.



13.  AganonJanuary 2, 2003, R.L.N., thistime through counsd, filed a Mation for Unsupervised and
Extended Vigtation. A hearing on this motion was held on January 15, 2004, inwhichthe testimony was
substantidly smilar to that presented in the June 12, 2001 hearing. The hearing continued on January 23,
2004. OnMarch 23, 2004, the chancellor rendered afind judgment terminating visitation between R.L.N.
and his son.
STATEMENT OF FACTS

14. B.N.’ sparentshad beendivorced for about sx months whenB.N. beganexhibiting very disurbing
behavior at daycare. Histeachers observed that B.N. displayed extremely aggressve behavior, usudly
withlittleor no provocation. Inaddition to violent behavior, B.N. dso frequently exhibited advanced sexud
knowledge. B.N. was expelled from one daycare for such misconduct, including exploring little girls
bodiesinaway that teachers described as unusud for achild of hisage. After thesereports, C.P.N. began

taking B.N. to see Dr. Angela Herzog, a psychologist appointed by the court during the coupl€e sdivorce.

5. While enrolled in a second daycare, B.N.’ s teacher saw him on the playground knedling next to
alittle girl who was lying on her somach with her panties down while B.N. fondled her buttocks with his
finger. When asked by the teacher about the incident, B.N. responded that his father put pencilsin his
“hiney.” The teacher testified that she had severd conversations with B.N. about his father, and B.N.
mentioned the pencil incident three or four times. She aso asked B.N. if he could describe how his dad
hurt him, to which he got on al foursand stuck hisbottom up. Other teachers aso testified about B.N.’s
behaviora problems.

T6. In November of 2000, Dr. Herzog contacted the Department of Human Services (D.H.S)) to

investigate possible sexua abuse. D.H.S. reported that they were unableto find any signs of sexua abuse.



Dr. Herzog dso told C.P.N. that she wanted her to take B.N. to Dr. Megksfor a physical examination.
While D.H.S. found no signs of abuse, Dr. Meeks report suggested that dthough there was no tearing,
it appeared that B.N. may have become desengtized in the area of hisanus. However, Herzogultimatdy
concluded that she was uncertain asto whether B.N. had been sexudly abused.

17. C.P.N. tedtified that based on B.N.’s behavior, she bdieved that R.L.N. had molested B.N. She
aso tedtified that she did not believe that R.L.N. had molested B.N. since November or December of
2000.

118. At the June 2001 hearing, Hermine Welch, the guardian ad litem, declined to give a
recommendation to the court regarding visitation. She stated her belief that something terrible had
happened to B.N. but that she was not convinced that his father wasthe perpetrator. She did recommend
placing B.N. in counseling. Welch aso testified at the January 2004 hearing. Her only recommendation
was that B.N. submit to a psychiatric evauation.

19. At the 2004 hearing, B.N.’s new teachers testified and expressed smilar concerns to those of
B.N.’spreviousteachers. At the January 2004 hearing, R.L.N.’srdlativestestified favorably for R.L.N.,
whileC.P.N.’ ssgter tetified that she believed R.L.N. had molested B.N. Mogt disturbing wasthesister’s
testimony inwhichshe recounted something B.N. cried out in his degp one night while he wasstayingwith
her; “Please stop. It'suncomfortable. | don't likeit. . . . Please, take it out. It hurts. It hurts.”

110.  Paul Davey, achild therapist who began counsding B.N. in 2002, testified that he believed that
B.N. had been sexudly abused by his father. However, Davey dso testified that B.N. had repeatedly told
Davey that he still wanted to see his father so long as Davey or someone like him was present.

11. Inhisfind judgment the chancellor ordered (1)that al visitation between B.N. and his father stop

immediately, (2) that B.N. seeaspecidist who could treat him, (3) that B.N. be placed in an after school



program for troubled children, and (4) that B.N.’s guardian ad litem report back to the court within Sx
months regarding B.N.” s progress. Theguardian ad litem’ sreport should have been submitted to the court
by the end of September 2004. However, no such report or any evidence of B.N.’s progress since the
fina judgment appears in the record.
ANALYSIS
f12.  This Court will not disturb a chancellor’ sfindings of fact unless such findings are manifestly wrong
or unsupported by substantial credible evidence. Fountainv. Fountain, 877 So. 2d 474, 477 (19) (Miss.
Ct. App. 2003). The Missssppi Supreme Court defines substantial evidence as* suchreevant evidence
as reasonable mindsmight accept as adequate to support aconclusionor to put it Imply, morethanamere
scintillaof evidence” Tucker v. Prisock, 791 So. 2d 190, 192 (111) (Miss. 2001) (internal quotations
omitted).
l.

113. R.L.N. complains that the chancellor erroneoudy placed the burden on him to prove that he did
not molest his son. This Court findsthat the record does not support that contention. Instead, the record
reveals that the chancellor wanted to hear from everyone with persona knowledge that was involved in
B.N.’slife. The chancdlor was faced with differing opinions fromexpert and lay witnesses as to whether
B.N. had beensexudly molested by hisfather. R.L.N. ssemsto suggest that theinquiry should have ended
with the inconclusive DHS report and the findings of Dr. Herzog. However, the chancellor ischarged with
the responghility of protecting children and determining both custody and visitation based on the child's
best interest. Newsomv. Newsom, 557 So. 2d 511, 517 (Miss. 1990). Wefindthat it wasin B.N.’sbest
interest for the chancellor to hear from everyone involved, and this did not amount to placing the burden

on R.L.N. to prove hisinnocence.



14. Theevidencein this casewas highly contentious. DHS reported that they were unableto find any
ggns of sexud abuse. However, Dr. Meeks' report suggested that dthough there was no tearing, it
appeared that B.N. may have become desensitized in the area of his anus.

115. Inaddition severd of B.N.’s teachers testifying about B.N.’s violent and sexud behavior, the
director of the daycare testified that she had concerns that B.N. had been physicdly or sexudly abused.
The chancellor, in his opinion, noted the director’s credibility, ating the director’s extensive history of
working with abused children.

116. Dr. Herzogtedtified that she questioned the veracity of B.N.’s accusations. Regarding the “ pendl
inthe hiney” dlegation, Dr. Herzog said thet & one point B.N. told her that his mom told him to say that.
Another time, B.N. told Dr. Herzog that his uncle told him to say that. In addition toinconsstencies, Dr.
Herzog said she doubted the alegations because there was no medica corroborationand B.N. could not
give any contextud cluesabout the incident - the how, when, whereor why. Dr. Herzog also tetified that
B.N. appeared to be much more comfortable and relaxed around his father than around his mother. Dr.
Herzog's ultimate conclusion was that she could not be certain that B.N. had even been sexualy abused,
much less by hisfather. Rather, she atributed B.N.’s behavior to the “messy divorce.” Dr. Herzog dso
testified that she believed that B.N. may not dways be able to distinguish redity from fantasy. She further
testified that B.N. may be geneticaly predisposed to psychologica difficulties.

17.  While Dr. Herzog testified that she could not conclude that B.N. had been sexually abused, the
chancellor clearly called her credibility into question. Specificaly, the chancdlor noted that Dr. Herzog was
unable to answer direct questions with precison and accuracy, and it gppeared to the chancdlor that Dr.
Herzog* shotfrom the hip” when the court pressed her for arecommendation. 18. Davey tedified thet

he believed that B.N. had been sexudly abused, and he believed that B.N.’s father was his abuser. His



main concernwasthat B.N. had repeatedly named hisfather, and no one else, ashis abuser and would not
recant the dlegation.

119.  Oncross-examination Davey testified that during their firs meeting B.N. told hmthat he had made
up the tories about hisfather. Also, B.N. made new dlegations to Davey that had not been reported to
teachers or other counsdors, such as his father forced him to drink urine when he was three years old.
B.N. also made up stories about having brothers and ssters. Additionaly, B.N. told Davey that during a
supervised vidtationthat took place at aloca church his father whispered inhis ear that he wanted to play
with B.N.’spenis. B.N. a0 sad that he reported this to an intern charged with supervising the vigts.
However, whenthe internwas questioned about this, he testified that it never happened. While Dr. Herzog
evauated these inconsstencies in a way that challenged B.N.’s veracity, Davey opined that the
inconggtencies were due to B.N.’s age and lack of vocabulary at the time he was evauated by other
practitioners. Davey was aso asked about Dr. Horton's use of anatomically correct dolls when she
examined B.N., and Davey confirmed that nearly hdf of al childrenmade fa se accusations of sexual abuse
whenexposed to these dolls. Davey wasaso asked if it waspossblethat B.N.’ smemoriesof abuse could
be the result of years of questioning about his father and about his sexuad behavior dong with B.N.’s
observations of the extremely restricted vistation. Davey said that it waspossiblebut in hisopinion unlikely
that thesewerefasememories. §20. Inhisopinion, the chancellor cited the testimony of B.N.’ steachers,
Dr. Herzog, Paul Davey, R.L.N., and C.P.N.. The chancellor also noted that since the hearing Davey’s
license had been revoked by the Missssppi State Board of Examiners for Licensed Professional
Counsdlorsfor fasfying and misrepresenting test results. We cannot say that we are unconcerned with this
revelation about Davey. However, the chancellor is exclusvely charged with determining the weight and

worth of awitness testimony. Doev. Doe, 644 So.2d 1199, 1207 (Miss. 1994).



921. While R.L.N. construes the chancellor’'s actions as placing the burden on him to prove his
innocence, this Court finds that the chancellor exercised an abundance of caution in keeping B.N.’s best
interest in the forefront of hisdecison. Accordingly, we find thet thisissue is without merit.
.

922. R.L.N. next argues that the chancellor erred in finding that B.N. had been sexudly abused by his
father. Whether a child has been sexudly abused is a question of fact, and when such testimony isin
conflict, the chancdlor mug resolve the question by making a determination of the credibility of the
witnesses. Doe, 644 So.2d at 1207. The case a hand is grikingly smilar to Doe in that there seemsto
be little question about whether B.N. was sexudly abused. The murkier question seemsto be whether
there was enough proof to establish that B.N.’s father wasin fact the abuser.

123.  Inthepresent case, the chancellor specificaly stated inhisfindings of fact the testimony upon which
he based his decison. Additiondly, the chancdlor noted the credibility he afforded each witness.
Certanly, the chancdlor’ sfinding that B.N. had been sexualy abused by R.L.N. was based on more than
a “mere wintilla’ of evidence. We must note that while R.L.N. points to inconsistencies in B.N.’s
dlegations, B.N. has never named another person as his abuser. During four years of hearings and
examinations, no one e se has been implicated as sexudly abusing B.N. Therefore, we cannot find that the
chancdlor’s finding was based on insuffident credible evidence or that the chancelor was manifely

wrong.?

We also note that in the Appellant’s brief counsel for R.L.N. erroneously refers to this case as one
seeking to terminate the rights of the father. R.L.N. then cites to P.K.C.G. v. M.K.G, 793 So. 2d 669 (Miss.
Ct. App. 2001) and insists that C.P.N. was bound to prove her case by clear and convincing evidence.
However, custody and visitation considerations differ from termination of parenta rights, as parental rights
encompass more than just custody and visitation. In re T.A.P., 742 So. 2d 1095, 1104 (41) (Miss. 1999).
This case was clearly one involving visitation. No one involved filed a petition to terminate parental rights.



[11.
924. R.L.N.’sfind argument isthat the chancdlor erred in sugpending dl vistationbetweenR.L.N. and
B.N. “The chancery court has the power to restrict vigtation in circumstances which present an
gopreciable danger of hazard cognizable inour law.” Newsom, 557 So. 2d at 517. Redtrictions placed
on vigtation are within the sound discretion of the chancdlor. White v. Thompson, 569 So. 2d 1181,
1185 (Miss. 1990).
125. R.L.N.datesthat the expert testimony wasthat B.N. will be harmed by the suspensionof vidtation
and that indl probability the child will not be harmed by expanding vistationwiththe father. However, we
disagree withthisinterpretation. Davey clearly testified that B.N. will likely be adversdly effected if dl ties
between he and his father are severed, but that B.N. has already been and will continue to be adversdy
effected if he continuesto see hisfather. Davey d<0 tedtified that if B.N. were tdling him that he did not
want to seehisfather, Davey would not hesitate recommending to the court thet vigtationcease. However,
B.N. tdls Davey that he wants to get to know hisfather and wantsto see imonasupervised basis. When
asked by B.N.’s guardian ad litem if Davey had a suggestionfor the court onthe ultimate issue of R.L.N.’
vigtation, Davey stated that there was no good cleananswer. However, Davey’ sultimate recommendation
to the court was to suspend vigtation for aperiod of time, and that after Sixty or ninety days, B.N. should
be examined to determine the impact.
926. ThisCourt findsthat the chancellor did not err inordering vigtationto stop immediatdy. Heclearly

had B.N.’s best interest in mind, and based his decison on more than a “mere scintilld’ of evidence.

927.  Inour reading of the chancellor’ s order, we do not believe that the possibility of R.L.N. regaining

supervised vistation with B.N. has been foreclosed. While part one of the chancellor’s order states that



vidtaionbetweenR.L.N. and B.N. shdl stop immediatdly, part five of the order concludes by stating that
the guardian ad litem shdl report back to the court in six months regarding B.N.’s progress.

928. InHarrington v. Harrington, our supreme court stated:

The chancdlor has broad discretion when determining appropriate vistation and the
limitations thereon. When the chancellor determines vigtation, he must keep the best
interest of the child as his paramount concern while aways being attentive to the rights of
the non-custodia parent, recognizing the need to maintain a hedthy, loving rdaionship
between the non-custodia parent and his child.

648 So. 2d 543, 545 (Miss, 1994).

929. Thechancdlor’'s order dong with the conclusion of his accompanying opinion indicates tha the
chancdlor intends to retain jurisdiction over this matter. The guardian ad liteny's report detailing B.N.’s
progress should have been submitted to the chancellor by September 23, 2004. However no such report
appearsin the record. If thisreport reveals that B.N.”s menta and emotiona state hasimproved dueto
the termination of vistation with hisfather, the chancedllor should permanently terminate vistation between
R.L.N. andhisson. However, if itisfound thet the termination of vigitation has detrimentaly effected B.N.,
and R.L.N. can show that it isinB.N.’ sbest interest to resume vigtation, the chancellor should revigt this
matter, keeping inmind the importance of fostering as hedlthy a relaionship as possble between R.L.N.

and B.N.

130. THE JUDGMENT OF THE MADISON COUNTY CHANCERY COURT IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

LEEAND MYERS, P.JJ.,BRIDGES, CHANDLER, GRIFFIS,BARNESAND ISHEE,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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